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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, Texas 
Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. The appeal 
will be dismissed. 


The petitioner is a financial services and mortgage banking company. It seeks to employ the 
beneficiary permanently in the United States as a vice president, project management and application 
development. As required by statute, the petition is accompanied by an ETA Form 90839, Application 
for Permanent Employment Certification, approved by the United States Department of Labor 
(DOL). The director determined that the beneficiary did not satisfy the minimum level of education 
stated on the labor certification. The director denied the petition accordingly. 


The record shows that the appeal is properly filed and timely. The procedural history in this case is 
documented by the record and incorporated into the decision. Further elaboration of the procedural 
history will be made only as necessary. 


The AAO conducts appellate review on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d 
Cir. 2004). The AAO considers all pertinent evidence in the record, including new evidence 
properly submitted upon appeal. 


In pertinent part, section 203(b)(2) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 
1153(b)(2), provides immigrant classification to members of the professions holding advanced 
degrees or their equivalent and whose services are sought by an employer in the United States. An 
advanced degree is a United States academic or professional degree or a foreign equivalent degree 
above the baccalaureate level. 8 C.F.R. § 204.5(k)(2). The regulation further states: "A United 
States baccalaureate degree or a foreign equivalent degree followed by at least five years of 
progressive experience in the specialty shall be considered the equivalent of a master's degree. Ifa 
doctoral degree is customarily required by the specialty, the alien must have a United States 
doctorate or a foreign equivalent degree.” Id. 


The regulation at 8 C.F.R. § 204.5(k)(4) states in pertinent part that "[t]he job offer portion of an 
individual labor certification, Schedule A application, or Pilot Program application must demonstrate 
that the job requires a professional holding an advanced degree or the equivalent of an alien of 
excepuonal ability.” . 


U.S. Citizenship and Immigration Services (USCIS) must examine “the language of the labor 
certification job requirements” in order to determine what the job requires. Madany v. Smith, 696 
F.2d 1008, 1015 (D.C. Cir. 1983). The only rational manner by which USCIS can be expected to 
interpret the meaning of terms used to describe the requirements of a job in a labor certification is to 
examine the certified job offer exactly as it is completed by the prospective employer. See Rosedale 
Linden Park Company v. Smith, 595 F. Supp. 829, 833 (D.D.C. 1984) (emphasis added). USCIS’s 
interpretation of the job’s requirements, as stated on the labor certification must involve reading and 
applying the plain language of the alien employment certification application form. See id. at 834. 
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The instant Form I-140 was filed on August 17, 2007. On Part 2.d. of the Form I-140, the petitioner 
indicated that it was filing the petition for a member of the professions holding an advanced degree 
or an alien of exceptional ability. 


The required education, training, experience, and special requirements for the offered position are set 
forth at Part H of the ETA Form 9089. Here, Part H shows that the minimum requirements for the 
position are a “{t]hree year U.S. or foreign bachelor’s degree” and five years of experience. 
However, a bachelor’s degree is generally found to require four years of education. Matter of Shah, 17 
I&N Dec, 244, 245 (Comm’r 1977).! 


' In considering the merits of the appeal, the AAO notes that although passage of the final 
examination of the is comparable to a 
U.S. bachelor’s degree, it is not a degree from a college or university. Therefore, the beneficiary may 
not be classified as an advanced degree professional even if the ETA Form 9089 could support a 
professional holding an advanced degree. There is no provision in the statute or the regulations that 
would allow a beneficiary to qualify under section 203(b)(2) of the Act as a member of the 
professions holding an advanced degree with anything less than a full baccalaureate degree. More 
specifically, a three-year bachelor’s degree will not be considered to be the “foreign equivalent 
degree” to a United States baccalaureate degree. Matter of Shah, 17 I&N Dec. at 245. Where the 
analysis of the beneficiary’s credentials relies on work experience alone or a combination of multiple 
lesser degrees and/or professional certifications (like membership), the result is the 
“equivalent” of a bachelor’s degree rather than a “foreign equivalent degree.” Compare 8 C.F.R. 
§ 214.2¢h)(4)Gii(D)(5) (defining for purposes of a nonimmigrant visa classification, the 
“equivalence to completion of a college degree” as including, in certain cases, a specific 
combination of education and experience). The regulations pertaining to the immigrant 
classification sought in this matter do not contain similar language. 


In order to have experience and education equating to an advanced degree under section 203(b)(2) of 
the Act, the beneficiary must have a single degree that is the “foreign equivalent degree” to a United 
States baccalaureate degree (plus the requisite five years of progressive experience in the specialty). 
8 C.F.R. § 204.5(k)(2). 


The degree must also be from a college or university. Specifically, the regulation at 8 C.F.R. 
§ 204.5(k)(3)(i)(B) requires the submission of an “official academic record showing that the alien 
has a United States baccalaureate degree or a foreign equivalent degree” (plus evidence of five years 
of progressive experience in the specialty). For classification as a member of the professions, the 
regulation at 8C.F.R. § 204.5¢1)(3)G@i1)(C) requires the submission of “an official college or 
university record showing the date the baccalaureate degree was awarded and the area of 
concentration of study.” The AAO cannot conclude that the evidence required to demonstrate that 
an alien is an advanced degree professional is any less than the evidence required to show that the 
alien is a professional. To do so would undermine the congressionally mandated classification 
scheme by allowing a lesser evidentiary standard for the more restrictive visa classification. 
Silverman v. Eastrich Multiple Investor Fund, L.P., 51 F. 3d 28, 31 (3 Cir. 1995) quoted in APWU 
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Since the minimum requirements, as stated on the ETA Form 9089, do not require the beneficiary to 
have either a master’s degree or a bachelor’s degree and 5 years of experience, the petitioner has not 
established that the ETA Form 9089 requires a professional holding an advanced degree; and the 
appeal must be dismissed. An application or petition that fails to comply with the technical 
requirements of the law may be denied by the AAO even if the Service Center does not identify all 
of the grounds for denial in the initial decision. See Spencer Enterprises, Inc. v. United States, 229 
F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), aff'd, 345 F.3d 683 (9" Cir. 2003); see also Soltane v. 
DOJ, 381 F.3d 143, 145 (3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo 
basis). 


The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. § 1361. The petitioner has not met that burden. 


ORDER: The appeal is dismissed. 


v. Potter, 343 F.3d 619, 626 (2™ Cir. Sep 15, 2003) (the basic tenet of statutory construction, to give 
effect to all provisions, is equally applicable to regulatory construction). 


Moreover, the commentary accompanying the proposed advanced degree professional regulation 
specifically states that a “baccalaureate means a bachelor’s degree received from a college or 
university, or an equivalent degree.” (Emphasis added.) 56 Fed. Reg. 30703, 30306 (July 5, 1991). 
Compare 8C.F.R. § 204.5(k)(3)Gi)(A) (relating to aliens of exceptional ability requiring the 
submission of “an official academic record showing that the alien has a degree, diploma, certificate 
or similar award from a college, university, school or other institution of learning relating to the 
area Of exceptional ability”). 


